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On September 27, 2011, the Institute for Liberty, Americans for Prosperity, the 

Center for Rule of Law, and the Freedom Through Justice Foundation (“Petitioners”) 

brought a Petition for Re-proposal of the Utility MACT Rule1 based on EPA’s 

discredited underlying assumptions regarding electric reliability (the “Arising After 

Petition”).  The Arising After Petition demonstrated that EPA has disregarded its 

sister agencies’ recommendations that it consider appropriately the proposed rule’s 

impact on regional and local electric reliability and the combined impact of EPA’s 

rulemaking agenda on electric reliability.  Accordingly, the Arising After Petition 

requested that EPA carry out its legal obligation to assess the reliability impact of its 

Utility MACT Rule, reconsider its discretionary choices in light of that assessment, 

and re-propose the rule to allow for public comment.  Petitioners, now joined by the 

National Black Chamber of Commerce, hereby renew that request, based on newly-

available evidence showing that EPA has tacitly acknowledged that Utility MACT 

threatens to significantly impair electric reliability and is contemplating a flawed 

reliability “safety valve” mechanism, while denying the public its legal right to 

participate in this process.2 

                                           
1 National Emission Standards for Hazardous Air Pollutants From Coal and Oil-Fired Electric 
Utility Steam Generating Units and Standards of Performance for Fossil-Fuel-Fired Electric Utility, 
Industrial-Commercial-Institutional, and Small Industrial-Commercial-Institutional Steam 
Generating Units, Docket Nos. EPA-HQ-OAR-2009-0234, EPA–HQ–OAR–2011–0044, published 
at 76 Fed. Reg. 24,976 (May 3, 2011).   
2 This petition is filed in the Utility MACT docket.  The Agency should consider the contents of this 
Petition as comments on the Utility MACT proposed rule that are based on information that is 
centrally relevant to the rule, but that could not have been brought to the Agency’s attention during 
the comment period through the exercise of reasonable diligence.  EPA should consider the petition 
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SUMMARY 

Trade press accounts3 and materials recently included in the Utility MACT 

rulemaking docket indicate that EPA has finally begun to acknowledge the severe 

reliability problems that the Utility MACT Rule could create.  These materials also 

demonstrate that EPA has engaged in discussions with various individuals and entities 

regarding the Utility MACT Rule’s expected adverse impact on electric reliability and 

possible legal mechanisms for alleviating these effects.  EPA’s actions tacitly 

acknowledge that the Utility MACT Rule, as proposed, threatens to impair regional 

and local electric reliability and must be changed in ways that differ fundamentally 

from the proposal that was published in the Federal Register in order to mitigate the 

threat to electric reliability.  

Despite recognizing the Utility MACT Rule’s threat to electric reliability, EPA 

has persisted in its refusal to adjust the rulemaking process so that FERC, NERC, and 

other groups with actual experience in regional and local electric reliability issues can 

address these issues.  (EPA has announced a one-month extension for finalizing the 

Utility MACT Rule, from November 16, 2011, to December 16, 2011, but the stated 

purpose of this extension is to allow the Agency to consider the volume of comments 

rather than to address electric reliability.  One month is, in any case, insufficient time 
                                                                                                                                        
and re-propose Utility MACT rather than finalizing it on the schedule included in the Rule.  To the 
extent appropriate, but not to the exclusion of considering the Petitions as comments on the Utility 
MACT proposed rule, the Agency may also consider this to be a petition for administrative action 
under the First Amendment to the United States Constitution and 5 U.S.C. § 553(e). 
3 See, e.g., InsideEPA.com, Grid Operators Outline Draft “Safety Valve” Language For EPA Utility MACT 
(Oct. 21, 2011). 
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for EPA properly to consider these issues.)  Simply put, unless and until EPA is fully 

apprised of Utility MACT’s reliability consequences, any attempt to address them will 

be arbitrary and capricious. 

Moreover, EPA’s apparent attempt to short-circuit the rulemaking process by 

addressing the concerns of only a small number of privileged individuals and entities 

with a “safety valve” mechanism for electric reliability does not lawfully or 

appropriately address the Utility MACT Rule’s reliability issues.  Indeed, EPA’s 

actions outside the comment period prevent the public and most regulated entities 

from meaningfully participating in the Agency’s attempt to address reliability.  

Moreover, the proposals that have been introduced in the docket do not effectively 

address the reliability problems that are likely to result from the Utility MACT Rule.  

At the end of the day, EPA cannot salvage its proposed rule by adopting these 

measures in an attempt to make it appear that the Agency is addressing electric 

reliability appropriately.  For these reasons and those set forth in the Arising After 

Petition, EPA should seek additional time from the Court, of at least a one-year 

period, re-propose Utility MACT, and allow for additional public comment. 
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ARGUMENT 

A. EPA Has Tacitly Recognized That The Utility MACT Rule Will Impair 
Electric Reliability 

The Arising After Petition was premised in significant part on EPA’s failure to 

appropriately consider whether the Utility MACT Rule would impair electric reliability 

by causing, on its own and in combination with other aspects of EPA’s aggressive 

regulatory agenda, the retirement of numerous electric generating units and the 

unavailability of numerous other units while they are retrofitted to meet the Utility 

MACT Rule’s proposed emission standard and control measures.  Rather than 

appropriately consider these issues, EPA inferred various conclusions about unit 

retirements and electric capacity from its Integrated Planning Model (“IPM”), which 

is inadequate for assessing electric reliability at the national level and is wholly 

incapable of addressing reliability at the subregional or local levels.  Among other 

things, the IPM ignored such critical factors as transmission flows in the grid, the 

voltage implications of closures, the frequency implication of closures, and the ability 

of units to begin operations when additional electrical capacity was needed.  While 

retirements and retrofits may impair the national bulk electrical system, they are even 

more likely to reduce sub-regional and local electric reliability, particularly in areas 

where retiring generating capacity is located near the load centers. 

After spending the last year denying that the Utility MACT Rule would cause 

any adverse effects on electric reliability, EPA recently included in the rulemaking 
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docket documents which indicate that EPA officials “reached[ed] out to” various 

regional transmission organizations (“RTOs”) “to discuss the ‘Reliability Safety Valve’ 

proposal embodied in [their] Comments in the MACT rule proceeding.”4  EPA 

officials were not simply passive observers at this meeting, but asked so many 

“questions on language and mechanics” of the RTOs’ proposal to address reliability 

issues, that PJM Interconnect “thought it best to put together some draft rule 

language.”5   

EPA apparently has shared this proposal with selected individuals and entities, 

while seeking their input, despite the fact that the public comment period ended on 

August 4, 2011.6  For example, in an October 7 meeting, EPA asked an American 

Electric Power Company (“AEP”) executive “if we had seen the material that the 

RTOs had provided to EPA and what [our] views on that material might be.”7  AEP 

apparently had “reviewed the various documents the RTOs have submitted” and 

submitted a lengthy letter discussing Utility MACT’s implications for electric 

reliability.8   

                                           
4 See Email from Craig Glazer, Vice President—Federal Government Policy, PJM Interconnection, 
to Ellen Kurlansky, U.S. Environmental Policy Agency et al. (Oct. 14, 2011 12:28 pm) (“Glazer 
Email”) (Attachment A).   
5 See Glazer Email (Attachment A).   
6 76 Fed. Reg. 38,590 (July 1, 2011).   
7 Email from John M. McManus, Vice President for Environmental Services, American Electric 
Power Co., to Gina McCarthy, Assistant Administrator for Air and Radiation, EPA (Oct. 14, 2011 
5:41 pm) (“McManus Email”) (Attachment B); Letter from John M. McManus, Vice President for 
Environmental Services, American Electric Power Co., to Gina McCarthy, Assistant Administrator 
for Air and Radiation, EPA (“McManus Letter”) (Oct. 14, 2011) (Attachment C).   
8 McManus Email (Attachment B); McManus Letter (Attachment C).   
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AEP is, however, only one of many entities that are affected by the Utility 

MACT Rule.  Each of these entities has different local and regional circumstances, 

with respect to reliability and the Utility MACT Rule.  AEP’s response to EPA proves 

this point.  AEP proposed a “limited use subcategory” to address “smaller, older coal-

based units [that] play a unique and critical role in maintaining the reliability of the 

transmission grid.”9  AEP identifies 211 plants that would comprise its limited use 

subcategory, 100 of which are located in just seven states where AEP operates.10  

Needless to say, whatever the merits of AEP’s proposal, it does not appear to be 

targeted at the concerns facing the regulated community as a whole. 

EPA’s misleading docket entries stymie the Petitioners’ ability to ascertain the 

extent to which EPA has involved other individuals and entities in its backroom 

dealings.11  What is clear, however, is that EPA has confirmed the concerns stated in 

the Arising After Petition by tacitly (and perhaps even explicitly, in its private 

discussions with selected stakeholders) acknowledging that the Utility MACT Rule, as 

proposed, significantly threatens to impair regional and local electric reliability and 

                                           
9 See Attachment to Email from John McManus, Vice President for Environmental Services, 
American Electric Power Co., to Peter Tsirigotis, EPA (Oct. 14, 2011 5:51 pm) (Attachment D) 
(“Limited Use Subcategory Proposal”).   
10 See Limited Use Subcategory Proposal at 4 (Attachment D).  These States are Ohio (22), Indiana 
(18), Kentucky (16), West Virginia (16), Michigan (14), Virginia (12), and Tennessee (2). Limited Use 
Subcategory Proposal at 4 (Attachment D).   
11 For example, EPA’s account of its meeting with AEP omits the Agency’s request for AEP’s view 
on the proposal, claiming instead that the parties discussed “comments submitted by AEP.”  See 
Memorandum from William H. Maxwell to Docket (Oct. 7, 2011) (Attachment E).  EPA’s account 
of its meeting with the RTOs is even less descriptive, stating, in full: “A general discussion was held 
of the comments submitted by the RTO’s [sic] on the proposed Mercury and Air Toxics Standards.”  
See Memorandum from William H. Maxwell to Docket (Oct. 4, 2011) (Attachment F). 



 7

must be changed in ways that differ fundamentally from EPA’s published proposal in 

order to mitigate the threat to electric reliability.  If EPA still had faith in its analysis 

of the electric reliability impacts of the proposed Utility MACT Rule, there would be 

no reason for it to entertain the RTOs’ comments about reliability, nor would there be 

any reason for the Agency to circulate those comments to selective entities or 

individuals.  Although Petitioners commend the EPA for coming to the conclusion 

that is prior analysis was woefully inadequate, that does not justify subverting legal 

requirements for rulemaking. 

B.   EPA Must Address The Utility MACT Rule’s Adverse Impact On 
Electric Reliability Through Notice And Comment Rulemaking 

Now that EPA has admitted that the Arising After Petition was correct, the 

proper course of action is for EPA to seek a further extension of the consent decree 

deadline in American Nurses Association v. Jackson, No. 1:08-CV-02198-RMC (D.C.D.); 

to adjust the rulemaking process so that FERC, NERC, and other groups with actual 

experience in regional and local electric reliability issues can address these issues; and 

then to allow the public and the regulated and environmental community a 

meaningful opportunity to comment on the results of these analyses.  This approach 

is the only sound one, both as a matter of law and as a matter of good environmental 

and administrative policy. 

It is a foundational principle of administrative law that agency action is 

arbitrary and capricious “if the agency has . . . entirely failed to consider an important 
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aspect of the problem.”12  And when an agency relies “on generalized conclusions” in 

addressing problems that demand particularized consideration, it fails to consider an 

important aspect of the problem.13  Here, EPA cannot rationally address the effect 

that Utility MACT will have on electric reliability, and in particular the sub-regional 

and local reliability effects that the Agency has heretofore totally ignored, until it 

understands the problems that the Rule is likely to cause.  For this reason alone, EPA 

must defer finalizing the proposed Utility MACT Rule. 

EPA’s attempt to negotiate a special deal with selected groups based on late-

filed comments is also fatal to the Utility MACT Rule.  The Clean Air Act mandates 

that EPA promulgate the Utility MACT Rule through notice-and-comment 

rulemaking.14  EPA may not address problems in the final Utility MACT Rule that the 

Agency failed to identify or address in its notice of proposed rulemaking, as “an 

unexpressed intention cannot convert a final rule into a ‘logical outgrowth’ that the 

public should have anticipated.”15  Similarly, EPA may not “completely change[] its 

position” regarding electric reliability in the Utility MACT Rule where “the proposed 

rule gave no indication that the agency was considering a different approach.”16   

In sum, it would not be appropriate for EPA to finalize a “safety valve” 

mechanism for electric reliability based on late-filed comments and secret discussions 

                                           
12 Motor Vehicle Manufacturers Assoc. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983).   
13 See, e.g., AEP Texas North Co. v. Surface Transp. Bd., 609 F.3d 432, 441 (D.C. Cir. 2010).   
14 See 42 U.S.C. § 7607(d).   
15 See Shell Oil Co. v. EPA, 950 F.2d 741, 751 (D.C. Cir. 1991).   
16 CSX Transp., Inc. v. Surface Transp. Bd., 584 F.3d 1076, 1081 (D.C. Cir. 2009).  
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with selected commenters.  Nor would it be appropriate for EPA to ignore the 

electric reliability concerns it has finally begun to recognize.  Instead, EPA should 

seek a significant extension of the American Nurses Association consent decree, re-

propose Utility MACT, allow for additional public comment.  That is, it should do 

this rulemaking properly, and lawfully. 

C.   The Grounds Presented In This Petition Require The Agency To Re-
propose The Utility MACT Rule And Allow Further Public Comment 

EPA has afforded neither the Petitioners nor the public an adequate 

opportunity to comment on the legal mechanism that EPA is apparently considering 

as a means of addressing the electric reliability problems the Utility MACT Rule will 

cause.  That said, even a preliminary review of the RTOs’ proposed approach17 (which 

may or may not reflect EPA’s intended approach) to addressing electric reliability 

concerns shows that it is insufficient: 

 The RTOs’ “safety valve” mechanism is ineffective.  The RTOs’ 
proposed rule language is nothing more than a statement about how 
EPA may exercise its enforcement discretion.  It would not be binding 
on any other party and might not even be binding on EPA.  As such, it 
would not block the inevitable citizen suits, and it is possible that EPA 
could actually bring suit for injunctive relief against a power plant that 
avails itself of the “safety valve” process.  As such, no regulated entity 
could reasonably rely on the RTOs’ “safety valve” proposal. 

 The RTOs’ proposed rule language proceeds from an incorrect baseline.  
EPA has authority to grant a one-year enlargement of the three-year 
compliance date for Utility MACT, and the President has authority to 

                                           
17 See Attachment to Email from Craig Glazer, Vice President—Federal Government Policy, PJM 
Interconnection, to Ellen Kurlansky, U.S. Environmental Policy Agency et al. (Oct. 14, 2011 12:28 
pm) (Attachment G) (“Safety Valve Proposal”).  
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grant a two-year exception that is in the national security interests of the 
United States.18  These provisions are appropriately aimed at the same 
issues addressed by the RTOs’ proposals, but the RTOs incorrectly 
proceed from the assumptions that the Utility MACT compliance date 
will not take into account the Presidential extension.  The proposed rule 
language similarly does not clearly recommend that EPA exercise its 
one-year enlargement authority as a general matter, although other 
materials in the docket suggest that the RTOs expect EPA to do so. 

 The RTOs’ proposed rule language incorrectly requires deactivation of 
units.  Meeting the requirements of Utility MACT will be incredibly 
onerous under the best of circumstances, and regulated entities should 
be afforded the ability to delay compliance as necessary at individual 
sources in order to ensure reliability, as well as simply to ensure an 
orderly retrofit process.  But the RTOs’ proposed rule language is unduly 
limited because it applies only to units that a utility is willing to commit 
to deactivate, rather than to control or repower.  The RTOs themselves 
recognized this weakness in their proposal.19   

 The RTOs’ proposed rule language is unduly vague.  The RTOs’ 
proposed rule language is unduly vague and fails to ensure that they, or 
other entities with responsibility for ensuring electric reliability, are able 
to do so.  For example, the RTOs’ proposed rule language speaks only 
to the bulk electric system, including at the regional level.  It is therefore 
unclear whether it the “safety valve” mechanism would be available to 
address reliability problems that occur at the local level, such as where an 
impacted facility is the only one near the load center.   

 The RTOs’ proposed rule language imposes insufficient limits on EPA’s 
discretion.  One key to maintaining electric reliability is to vest FERC, 
NERC, the RTOs, or another expert entity with the final authority to 
make electric reliability decisions.  While some parts of the RTOs’ 
proposed rule language suggest that the RTOs would have significant 
control over which facilities are eligible for a “compliance extension,” it 
is far from clear that the terms of their proposal support this reading:  
One part of the Proposal states that the EPA Administrator must 
“provide deference to” the RTO’s determination, but deference is not a 
blank check and suggests that the Administrator would retain discretion 

                                           
18 See Clean Air Act § 112(i)(3), 42 U.S.C. § 7412(i)(3).   
19 See Glazer Email (Attachment A).  
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to refuse or limit extensions in at least some circumstances.  Similarly, 
even where the language claims to be authoritative, such as the statement 
that “EPA shall approve a complete Compliance Extension Request if 
the relevant RCU [reliability critical unit] analyses demonstrate the EGU 
is needed to maintain” reliability, EPA could always take the position 
that it can second-guess whether or not the RCU analyses actually 
demonstrate that the unit is needed to ensure reliability.   

 The RTOs’ proposed rule language flunks any cost-benefit analysis.  As 
described above, the RTOs’ proposed rule language does not apply to 
units that will or may eventually be controlled.  This limitation will force 
utilities to either close economically viable plants, so as to take advantage 
of the “safety valve” mechanism, or to arrange other means of meeting 
demand, at excessive cost.  In either case, ratepayers will ultimately bear 
the expense.  In addition, the proposed rule language, as structured, 
stymies medium-term planning by requiring regulated entities to seek 
supplemental compliance extensions, which may or may not be granted.  
As a result, regulated entities will be forced to plan for reliability 
contingencies due to potential unavailability of safety valve relief and 
pass on to ratepayers the resulting expenses.  This is contrary to the 
requirements of Executive Order 13563 that an agency must “tailor its 
regulations to impose the least burden on society” and “select . . . those 
approaches that maximize net benefits.” 

In sum, the RTOs’ proposed approach to addressing electric reliability appears 

neither to be workable nor effective.  These failings emphasize the need for EPA to 

seek more time, re-propose Utility MACT, and allow for additional public comment. 

Moreover, EPA may not, by adopting policies regarding reliability that it failed 

to propose, force interested parties to raise their objections to those policies in a 

petition for reconsideration.  EPA is obligated under Clean Air Act § 307(d) and 

Administrative Procedure Act (“APA”) § 553 to allow the opportunity for public 

comment, and it is per se unlawful for the Agency to flout those requirements by using 

the exhaustion requirement announced in Medical Waste Institute and Energy Recovery 
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Council v. EPA, 645 F.3d 420, 427-28 (D.C. Cir. 2011), as a means of shielding its 

unlawful action from review.  Having tacitly affirmed concerns about electric 

reliability that OER and other commenters have raised, EPA must take a hard look at 

this aspect of regulating coal- and oil-fired electric generating units under Clean Air 

Act § 112, rather than attempt to shift that burden onto the regulated community 

through forcing petitions to reconsider a rule that could change significantly. 

CONCLUSION 
 
 For the foregoing reasons, as well as those set forth in the Arising After 

Petition, EPA should not finalize the final Utility MACT Rule until such time as it has 

adequately addressed these Petitions, re-proposed the Utility MACT Rule, and sought 

additional public comment.  If that process proves impossible, the Agency should 

delay the effectiveness of such rule in the interests of justice pursuant to APA § 705. 

Respectfully submitted, 

 /s/ Lee A. Casey  
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Baker & Hostetler LLP 
Washington Square, Suite 1100 
1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036-5304 
Phone: 202.861.1500 
Facsimile: 202.861.1783 
Email: lcasey@bakerlaw.com 
Counsel for Petitioners 

 
Dated:  November 2, 2011 
 



 

ATTACHMENTS 

A. Email from Craig Glazer, Vice President—Federal Government Policy, PJM 
Interconnection, to Ellen Kurlansky, U.S. Environmental Policy Agency et al. 
(Oct. 14, 2011 12:28 pm) (“Glazer Email”) 

B. Email from John M. McManus, Vice President for Environmental Services, 
American Electric Power Co., to Gina McCarthy, Assistant Administrator for 
Air and Radiation, EPA (Oct. 14, 2011 5:41 pm) (“McManus Email”) 

C. Letter from John M. McManus, Vice President for Environmental Services, 
American Electric Power Co., to Gina McCarthy, Assistant Administrator for 
Air and Radiation, EPA (“McManus Letter”) (Oct. 14, 2011) 

D. Attachment to Email from John McManus, Vice President for Environmental 
Services, American Electric Power Co., to Peter Tsirigotis, EPA (Oct. 14, 2011 
5:51 pm) 

E. Memorandum from William H. Maxwell to Docket (Oct. 7, 2011) 

F. Memorandum from William H. Maxwell to Docket (Oct. 4, 2011) 

G. Attachment to Email from Craig Glazer, Vice President—Federal Government 
Policy, PJM Interconnection, to Ellen Kurlansky, U.S. Environmental Policy 
Agency et al. (Oct. 14, 2011 12:28 pm) (“Safety Valve Proposal”) 

 




